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Introduction 1 Ipas Brasil, Rio de
Janeiro, Brasil.
The issue of decriminalization and legalization of abortion sparks controversies of a moral, religious,  correspondence
philosophical, and legal order. Regardless of individual positions, it is the State’s duty to guarantee  B. Galli
public policies and laws for all women, without discrimination, for them to have the capacity to decide ~ Petrizgalli@hotmail.com
if, when, how often, and with whom they want to have children. States have the duty to prevent avoid-
able deaths and sequelae from unsafe abortions. Restrictive abortion laws violate the human rights of
women and adolescents, including the right to life, the right to physical and psychological integrity,
the right to sexual and reproductive health, the right to equality and nondiscrimination, the right to
be free of torture and inhumane and degrading treatment, and the right to live a life free of violence,
among other rights 1.
Due to restrictive laws and policies, every year in the world, approximately 22 million women risk
their lives through unsafe abortion procedures, and 47,000 women die from this avoidable cause 2.
Some 25% of the world population lives in countries with restrictive abortion laws 3. Women with the
greatest risk of death and sequelae from unsafe abortions are young, indigenous, and black and living
in poor urban or rural areas with less access to formal education and less information on sexual and
reproductive health and contraceptive methods, besides being more exposed to abusive relationships
and/or to being victims of sexual violence 4.
Latin America is the region of the world with the most restrictive laws and the most induced
abortions, most of which in unsafe conditions 5. In countries where access to legal abortion is lim-
ited, women turn to unsafe abortion 6, with devastating consequences for their health, lives, and
families. Only three countries in the region have laws favorable to legal termination of pregnancy at
the woman’s request (Cuba, Guyana, and Uruguay), while four countries totally criminalize abortion
(El Salvador, Honduras, Nicaragua, and the Dominican Republic) 7. An important aspect in the Latin
American scenario is the growing number of women criminally indicted for abortion. Most of these
women are reported to authorities by health professionals when they turn to healthcare services for
treatment of obstetric complications 8.
The agencies for monitoring and overseeing compliance with international human rights treaties
have developed a growing interpretation that acknowledges human rights related to sexual and repro-
ductive autonomy. On several occasions, the Committees have recommended that countries revise
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their restrictive criminal laws that disproportionally affect the right to life and the right to health for
more vulnerable groups of women 9. Nevertheless, the path to conquering reproductive rights for all
women is long and hard. We will now discuss three scenarios on processes to reform abortion laws in
Brazil, Argentina, and Uruguay that demonstrate the mismatch between Latin American countries in
relation to the recognition and guarantee of reproductive rights.

Threats to rights won in Brazil

In Brazil, the criminalization of abortion hampers knowledge on the problem’s real magnitude, since
the practice is clandestine and data are thus underreported. The most recent estimated data are from
the National Survey on Abortion in 2016, indicating that one out of five Brazilian women have under-
gone an abortion by age 40 10. Abortion is now the fourth cause of avoidable maternal death in Brazil,
next to pregnancy-induced hypertension, hemorrhage, and infecctions 11.

The main victims of clandestine abortion are women with the greatest social vulnerability, affec-
ted by limited coverage of services, low quality of care, and more exposure to institutional racism
and sexism 12.

There are currently three situations in which abortion is not punishable in Brazil: risk to the
woman'’s life, rape, and fetal anencephaly 13. However, even in these three situations allowed by law,
women'’s access to legal abortion is still precarious 14. Studies on the issue showed that the referral
services are in different stages of implementation. According to the data, the procedure is not per-
formed due to systematic refusal by physicians, who doubt the victim’s word. Systematic refusal by
health professionals to treat women who are victims of sexual violence in these cases runs counter to
official Ministry of Health guidelines 15.

In the Legislative area, recent years have witnessed an increase in the number of bills aiming to
deny women’s access to abortion, under the argument of the absolute right to life for embryos and
fetuses starting at conception. For example, Congressional Amendment n. 29 of 2015 proposes to alter
Article 5 of the Brazilian National Constitution to include the inviolability of the right to life starting
at conception 16.

In the opposite direction, jurisprudence in the Brazilian Supreme Court has tended to acknowled-
ge women’s reproductive rights 17. With the more favorable scenario in the Judiciary Branch vis-a-vis
acknowledgment of reproductive autonomy, on March 8, 2017, the Party for Socialism and Freedom
(PSOL) filed the Argument on Noncompliance with Fundamental Principle 442 (ADPF 442), claiming the
unconstitutionality of articles 124 and 126 of Brazil’s Criminal Code.

The green wave and social mobilization in Argentina

Unsafe abortions have been the leading cause of avoidable maternal death in Argentina since 1980 18.
Since 1921, according to article 86 of the Criminal Code, and based on a Supreme Court (STJN) rul-
ing in 2012 in the case known as “F.A.L.", abortion is legal under the following circumstances: risk to
the pregnant person’s life; risk to the pregnant person’s physical, emotional, and social well-being; or
rape. The same ruling urges the provincial governments to provide the necessary conditions for rapid,
accessible, and safe legal terminations of pregnancy 19. Even so, there are frequent situations involving
denial to provide healthcare services, even in cases that meet the legal requirements.

Following several previous unsuccessful attempts, the bill on voluntary termination of pregnancy
was submitted again in 2018, when it passed in the Chamber of Deputies and was rejected in the Sen-
ate 20, The bill proposed a more advanced law, with legal timeframes and conditions, allowing abor-
tion in the first 14 weeks of pregnancy for women and persons with the capacity to carry a pregnancy
and, in specific cases, danger to the pregnant person’s life or health, sexual violence, or extrauterine
fetal unviability. The ruling by the Inter-American Court of Human Rights in Artavia Murillo vs.
Costa Rica was cited as emblematic for the recognition of reproductive rights and the right to access
health services for women and couples in the region 21.
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The case was submitted to the Inter-American Court of Human Rights in 2011 by nine infertile
couples from Costa Rica, through the Inter-American Commission on Human Rights (IACHR), argu-
ing that by declaring in vitro fertilization unconstitutional in 2000, the government of Costa Rica had
denied infertile couples the alternative means to have the children they wanted, resulting in a viola-
tion of their rights to the protection of private and family life. The Court examined the the decision
established that legal protection of life in gestations is gradual. The approach defending embryo’s
absolute right to life violates the human rights to reproductive life, health, liberty, and autonomy, to
equality and non- discrimination, and to women'’s sexual and reproductive self-determination.

Challenges for access to legal and safe abortion in Uruguay

Uruguay was a pioneer in the implementation of a risk- and harm-reduction model for the prevention
of unsafe abortion in public health services, achieving an important reduction in maternal mortality
rates from unsafe abortion 22.

On October 22,2012, the country enacted Law n. 18,987 on Voluntary Termination of Pregnancy. The
law authorizes abortion at the woman’s request up to 12 weeks of pregnancy, up to 14 weeks in case of
rape, and with no time limit if the woman'’s health is at risk or in case of malformations incompatible
with life 23.

The law includes some stages that can act as barriers for women seeking abortion. First, the
woman must communicate her intent to terminate the pregnancy to a health professional. Next,
she must seek pre-abortion counseling from a three-person interdisciplinary team (physician, social
worker, mental health professional), followed by a mandatory five-day period of reflection preceding
the procedure. The third appointment must be with the gynecologist that will perform the surgical
procedure or prescribe the medication for the medical abortion. A fourth appointment is also requi-
red for post-abortion follow-up and contraceptive counseling 24.

Despite obvious progress with the new law, there are still obstacles to full access to termina-
tion of pregnancy for women in Uruguay 25. One limitation to access to abortion has been the
number of health professionals that refuse to perform the procedure, claiming conscientious objec-
tion, considered a barrier and representing 50% of the staff at a primary care service in the capital
city, Montevideo 26.

Conclusions

The Latin American countries with the most restrictive abortion laws show high induced abortion
rates among childbearing-age women, as well as deaths and sequelae from unsafe abortions, as in
Brazil and Argentina. On the other hand, countries that have legalized women’s autonomy to decide
on their pregnancies have faced challenges, as in Uruguay. Women'’s access to abortion procedures is
hindered by various factors: lack of services in sufficient number and persistent social stigma, inter-
fering in the quality of care and in the attitude by health professionals who refuse to provide the care
or who report women who come to health services while in process of abortion 27.

The experiences with legal reforms to expand access to safe abortion have increased, despite the
growth of political sectors contrary to liberalization. More studies are needed to understand the dif-
ferent scenarios and to help develop technical and scientific arguments to deepen the debate with the
moral and religious rhetoric.

Cad. Saude Publica 2020; 36 Sup 1:e00168419

3



4 GallimB

Additional information

ORCID: Beatriz Galli (0000-0001-7162-3609).

Cad. Saude Publica 2020; 36 Sup 1:e00168419

References

1.

10.

11.

12.

13.

14.

Uberoi D, De Bruyn M, Galli B. Using human
rights to address consequences of criminal
laws on sexuality and reproductive autonomy.
International Journal of Human Rights 2012;
16:1023-39.

World Health Organziation. Unsafe abortion:
global and regional estimates of the incidence
of unsafe abortion and associated mortal-
ity in 2008. 6th Ed. https://www.who.int/re
productivehealth/publications/unsafe_abor
tion/9789241501118/en/ (accessed on 13/
Sep/2019).

Cohen S. Facts and consequences: legality, inci-
dence and safety of abortion worldwide. Guttm-
acher Policy Review 2009; 12(4). https://www.
guttmacher.org/sites/default/files/article_files/
gpr120402.pdf (accessed on 13/Sep/2019).
Sydow E, Galli B. Isoladas a histéria de 8 mu-
lheres criminalizadas por aborto, 2011. https://
ssrn.com/abstract=2682533 (accessed on 13/
Sep/2019).

Guttmacher Institute. Induced abortion world-
wide. https://www.guttmacher.org/fact-sheet/
induced-abortion-worldwide (accessed on 13/
Sep/2019).

Sedgh G, Henshaw S, Singh S, Ahman E, Shah
IH. Induced abortion: estimated rates and
trends worldwide’. Lancet 2007; 370:1338-45.
Center for Reproductive Rights. Abortion
worldwide: twenty years of reform. 2014.
https://www.reproductiverights.org/sites/crr.
civicactions.net/files/documents/20Years_Re
form_Report.pdf (accessed on 13/Sep/2019).
Ipas; Kane G, Galli B, Skuster P. Cuando el
aborto es un crimen: la amenaza para mujeres
vulnerables en América Latina. https://www.
ipas.org/resources/cuando-el-aborto-es-un-
crimen (accessed on 13/Sep/2019).

United Nations General Assembly. Interim re-
port of the Special Rapporteur on the right of
everyone to the enjoyment of the highest at-
tainable standard of physical and mental health.
New York: United Nations; 2011. (UN Doc.
A/66/254).

Diniz D, Medeiros M. Aborto no Brasil: uma
pesquisa domiciliar com técnica de urna. Ciénc
Satde Colet 2010; 15 Suppl 1:959-66.
Ministério da Saude. Brasil reduz mortalida-
de materna, mas continua longe do ideal, diz
especialista. http://agenciabrasil.ebc.com.br/
geral/noticia/2017-05/brasil-reduz-mortalida
de-materna-mas-continua-longe-do-ideal-diz-
especialista (accessed on 13/Sep/2019).

Cisne M, Castro V, Oliveira G. Unsafe abortion:
a patriarchal and racialized picture of women’s
poverty. Revista Katalysis 2018; 21:452-70.
Brasil. Decreto-lei no 2.848, de 7 de dezembro
de 1940. Diario Oficial da Unido 1940; 31 dez.
Diniz D, Dios VC, Mastrella M, Madeiro AP. A
verdade do estupro nos servicos de aborto legal
no Brasil. Revista de Bioética 2014; 22:291-8.



15.

16.

17.

18.

19.

20.

21.

Ministério da Saide. Norma técnica de pre-
vencao e tratamento dos agravos resultantes da
violéncia sexual contra mulheres e adolescen-
tes. Brasilia: Ministério da Satde; 2012.

Luna N. Aborto no Congresso Nacional: o en-
frentamento de atores religiosos e feministas
em um Estado laico. Revista Brasileira de Cién-
cia Politica 2014; 4:83-109.

Machado M, Cook R]J. Constitucionaliza¢ao do
aborto no Brasil. Revista de Investigacdes Cos-
ntitucionais 2018; 5:185-231.

Red de Acceso al Aborto Seguro. Las cifras del
aborto en la Argentina. http://www.redaas.
org.ar/archivos-actividades/64-CIFRAS%20
ABORTO-REDAAS-singlepage.pdf (accessed
on 13/Sep/2019).

Ministério Publico de la Defensa. Corte Supre-
ma de Justicia de la Nacién. “F.A.L” s/Medida
Autosatisfactiva. Buenos Aires: Ministério Pa-
blico de la Defensa; 2012. (F259 XLVI).

Pagina 12. Nadie puede parar el viento. https://
www.paginal2.com.ar/134017-nadie-puede-
parar-el-viento (accessed on 13/Sep/2019).
Corte Interamericana de Direitos Humanos.
Caso no 12361. Gretel Artavia Murillo y otros
(“Fecundacién in Vitro”) vs. Costa Rica, 29 de
julho de 2011. http://www.cidh.oas.org/de
mandas/12.361Esp.pdf (accessed on 13/Sep/
2019).

22.

23.

24.

25.

26.

27.

LEGAL AND SAFE ABORTION IN LATIN AMERICA

Labandera A, Gorgoroso M, Briozzo L. Imple-
mentation of the risk and harm reduction strat-
egy against unsafe abortion in Uruguay: from a
university hospital to the entire country. Inter
Gynecol Obstet 2016; 134 Suppl 1:S7-11.
Republica Oriental del Uruguay. Ley n. 18.987,
de 22 octubre de 2012. Interrupcion Voluntaria
del Embarazo. Diario Oficial 2012; 30 oct.
Berro LP. Legal barriers to access abortion
services through a human rights lens: the Uru-
guayan experience. Reprod Health Matters
2018; 26:1422664.

Wood S, Abracinskas L, Correa S, Pecheny M.
Reform of abortion law in Uruguay: context,
process and lessons learned. Reprod Health
Matters 2016; 24:102-10.

Stifani BM, Couto M, Gomez AL. From harm
reduction to legalization: the Uruguayan Model
for safe abortion. Int ] Gynecol Obstet 2018;
143 Suppl 4:45-51.

Cook R. Stigmatized meanings of criminal
abortion law. In: Cook R, Erdman JN, Dickens
BM, editors. Transnational perspective: cases
and controversies. Philadelphia: University of
Pennsylvania Press; 2014. p. 347-69.

Submitted on 19/Sep/2019
Approved on 26/Sep/2019

Cad. Saude Publica 2020; 36 Sup 1:e00168419

5



